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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 376 of 2015 

Under section 448/323/302/34 of I.P.C. 

(Arising out of G. R Case No. 2511 of 2015) 

     
State of Assam 

 
     –Vs–  

 

1. Sri Rathey Topno  

2. Sri Rafel Soren and 

3. Sri Sanjay Soren     ...... Accused persons. 

      

                  

 

       

       

 

For the State  :     Mr. M.C. Baruah, Public Prosecutor  

          Mr. N.K. Misra, Addl. Public Prosecutor       

  

                      

For the accused  :     Sri D.C Nath, Advocate.  

 

Date of Argument :     10-07-2019, 24-07-2019 & 06-08-2019 

 

Date of Judgment  :     07-08-2019. 

 

J U D G M E N T 

1.   The investigation was initiated on the basis of verbal 

information from one Bowas Horo (PW 4) that a woman was murdered in 

Borghuli village.  Receiving the information, PW 10 Omar Faruk, the then I/C of 

Salonibari Police Out Post entered the same in the General Diary vide GDE NO. 

733 dated 21-09-2015 and went to the place of occurrence. He recovered the 

beheaded dead body and also arrested the accused persons Rothey Topno, 

Present :        Smti I. Barman, AJS 

                  Sessions Judge, 

    Sonitpur, Tezpur.    
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Anthony Topno, Sanjay Soren and Rafel Soren. On the very night he sent the 

dead body to the morgue of KCH, Tezpur and on next day as led by accused 

Rothey, seized four daos from the house of accused Rothey. On the next day, 

on receipt of an FIR from the informant Nowel Kaur @ Kauri (PW 2), the 

husband of the deceased to the effect that on 21-09-2015, at around 7 p.m., 

accused Rothey Topno, Anthony Topno, Sanjay Soren and Rafel Soren armed 

with daos entering into his house dealt dao blows over his left arm and 

dragging his wife Faguni Kauri from the house to the nearby pond, hacked her 

with a dao and severed the head from the body, a case was registered being 

Tezpur P.S. Case No. 1259/15 u/s 448/324/302/34 of the IPC  and 

investigation into the matter launched. During investigation, the Investigating 

Officer visited the place of occurrence,  recorded the statement of witnesses, 

seized four daos, arrested the accused persons and on completion of 

investigation laid chargesheet against the accused  Rafel Soren, Sanjay Soren, 

Rothey Topno and Anthony Topno,  u/s 448/323/302/34 of the IPC. The 

charge sheeted accused Anthony Topno being a juvenile, was produced before 

the Juvenile Justice Board, Sonitpur, Tezpur. Hence the present case 

proceeded against other three accused Rafel Soren, Sanjay Soren and Rothey 

Topno.     

2. On appearance of the three accused persons namely, Rafel Soren, 

Sanjay Soren and Rothey Topno, having furnished necessary copies as required 

under section 207 Cr.P.C. the learned Judicial Magistrate, 1st class, Tezpur 

committed the case to the Court of Session, the offence u/s 302 IPC being 

exclusively triable by the court of Session. The case being committed, all the 

three accused persons entered their appearance. After going through the police 

report and hearing both sides, charge u/s 448/323//302/34 of the IPC was 

framed against the accused persons Rafel Soren, Sanjay Soren and Rothey 

Topno and particulars of the charge on being read over and explained to the 

accused persons, they pleaded not guilty and demanded to stand for trial.    

3.   To substantiate the case, prosecution examined as many as 11 

(eleven) witnesses. In the statements recorded u/s 313 Cr.P.C, the accused 
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persons denied all the allegations made against them and pleaded innocence. 

They declined to adduce evidence.     

4.  I have heard the argument of the learned counsel of both sides and 

also have gone through the evidence on record.   

5. The points to be determined in this case is as follows–  

1. Whether the accused Rafel Soren, Sanjay Soren and Rothey 

Topno, in furtherance of common intention, on 21-09-2015, at 

around 7 p.m. at Borghuli  under Tezpur PS, committed criminal 

trespass  by entering into the house of the informant Nowel 

Kauri with intent to kill his wife and thereby committed an 

offence punishable u/s 448/34 of the IPC? 

2.Whether the accused persons Rafel Soren, Sanjay Soren and 

Rothey Topno, in furtherance of common intention, on 21-09-

2015, at about 7 p.m. at Borghuli  under Tezpur PS, voluntarily 

caused hurt to the informant Nowel Kauri and thereby 

committed an offence punishable u/s 323/34 of the IPC? 

3.Whether the accused Rafel Soren, Sanjay Soren and Rothey 

Topno, in furtherance of the common intention, on 21-09-2015, 

at about 7 p.m., committed murder by intentionally or 

knowingly causing the death of wife of the informant, namely, 

Faguni Kauri  and thereby committed an offence punishable u/s 

302/34 of the IPC?     

6. Mr. Baruah, the learned Public Prosecutor, referring to the evidence on 

record and extra judicial confession of the accused Rothey made before PW 4, 

the Gaonburah, submitted that the unimpeachable evidence of the eye 

witnesses (PW 2 and PW 3) coupled with the extra judicial confession, leaves no 

room for any doubt that the accused persons with common intention caused the 

death of the deceased and as such, the prosecution has successfully proved the 

case.   
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7.  Refuting the said argument, Mr. Nath, the learned counsel appearing 

for the accused persons, has submitted that the evidence of PW 2 and PW 3 are 

not at all reliable who claimed to be the eye witness to the occurrence. Both the 

PWs being the husband and daughter of the deceased, their evidence are liable 

to stand close scrutiny. Learned counsel also submitted that the evidence of the 

prosecution witnesses including the seizure witnesses reveal several 

contradictions. Learned counsel pointed out that since the night was dark and 

there is no electric connection in the house of the deceased, identification of the 

accused persons in the darkness is impossible. Learned defence counsel also 

vehemently submitted that no cogent evidence is forthcoming regarding specific 

part/role played by the accused persons and there is no corroborative evidence 

as to who had inflicted the cut injury on the person of the deceased. Learned 

counsel also pointed me to the discrepancies regarding number of the daos 

seized.    

8. In order to appreciate the counter arguments, put forward by the 

learned counsels appearing for the parties, I feel it necessary to, briefly scan the 

evidence on record.  

9.  From the evidence adduced by the prosecution, it is found that the 

dead body of the deceased was found in the premises of the deceased at the 

side of a pond with several cut injuries on her person. Head of the deceased was 

detached from the body. The Medical Officer (PW 6), who performed the 

autopsy on 22-09-2015 i.e. on the next day at around 3 p.m. found the 

following injuries :  

External appearance: 

   A middle aged woman of average built in fresh condition. 

   The head is separated from the body at fourth cervical vertebrae, size 

4” cut injury on the left side of the abdominal wall with viscera coming out 

through the rent. 

  Brain and spinal cord: 

  Brain and spinal cord was totally severed at the level of neck. Spleen- 

lacerated cut, kidney – left side lacerated. All other organs are healthy.  
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  Abdominal wall – cut injury on the left side flant. Stomach – empty, 

intestine coming out through the rent (wound). 

  Larynx and trachea – cut open. Heart – healthy and empty.  

All injuries were antemortem and caused by sharp and heavy 

weapon.   

  The doctor opined that the cause of death was due to shock and 

haemorrhage as a result of injuries sustained and these injuries are sufficient 

to cause the death of a person. The doctor proved the Post-mortem report as 

Ext. 2.    

 During cross, he stated that though he mentioned that the injury was 

fresh but he has not mentioned the exact time i.e. hours at which the injuries 

were sustained by the deceased. Since the dead body was found beheaded, so 

the death was caused instantaneously at the time of the cut injury.  

    Evidence of the doctor clearly reveals that the antemortem wounds on 

the body of the deceased occurred prior to the death of the deceased and 

death was caused when the head were detached from the body. Death was 

therefore homicidal in nature. Now, the question arises as to who had inflicted 

the injuries on the deceased. To deal with this question, I propose to look into 

the deposition of other witnesses.   

10.  PW 2 Nowel Kauri, the husband of the deceased who claims to have 

seen the incident, stated that on the day of incident at around 7 p.m. when he 

along with his wife and daughter were at home, accused Rothey was shouting 

outside his house that he would cut them. Thereafter, his daughter, who was 

having bath at the tube well was attacked by accused Rothey with dao but the 

sharp edge of the dao did not touch her, only the handle of the dao touched 

her body. At that time he came out with a bow and arrow. Then accused 

Rothey dealt a dao blow on his left hand, as a result of which his fingers were 

cut. He shot an arrow and it hit the hand of accused Rothey. Then his wife 

Faguni came out from their house with bow and arrow. At that time accused 

Rafel Soren, Sanjay Soren, Rothey Topno and Anthony were present there 

armed with dao. Accused Rothey dealt a dao blow upon his wife, as a result of 

which she died. Seeing the incident, he and his daughter ran away from the 
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place of occurrence to the house of Abraham Soren. After some time he went 

to the house of village Gaonburah (PW 4) and informed the matter. The son of 

Gaonburah went to see the incident and thereafter Gaonburah informed the 

police over phone. Then, he along with police came to his house and saw the 

dead body of his wife lying by the side of the pond. Her head was severed 

from the body and the head was lying near the dead body. He proved the 

Material Ext. 1 to 4, the „daos‟ which were carried by the accused persons at 

the time of occurrence and Material Ext. 1 was carried by accused Rothey by 

which he caused the death of his (PW 2) wife. He further deposed that the 

accused killed the deceased suspecting her to be practising witchcrafts.         

  During cross he stated that in the FIR four persons were implicated. 

He further deposed that he has no electric connection at his house and at the 

time of incident it was dark but he could recognize the faces of the accused 

persons clearly. He further disclosed that when he came out from house, he 

was hit by Rothey with a dao, but pushing Rothey, he went away. According to 

him, at the time of occurrence all the four accused persons were armed with 

daos in their hands and except Rothey other accused did not cause harm to 

them. But, they (accused persons) had chased them from their house. He 

asserted that he saw  accused Rothey attacking his wife, as a result of which, 

she fell down on the ground.   

11. Supporting the evidence of PW 2, his daughter Smti Gita Kauri @ 

Marry, another eye witness deposing as PW 3, stated that on 21-09-2015 at 

around 7 p.m., accused Rothey, Sanjay, Rafel and Anthony came to their 

house. Accused Rothey attacked her with a dao and its handle hit her. Soon 

thereafter, her father came out with a bow and arrow when accused Rothey 

dealt a dao blow on the hand of her father. Then her father shot an arrow and 

it hit Rothey. She stated that the accused persons chased her mother towards 

the pond. She saw the accused Sanjay giving the first blow upon her mother. 

Seeing the incident, she and her father ran away to the house of Abraham 

Soren and after sometime they went to the house of the village Goanburah 

and told him that the four accused persons had killed her mother. Then 

Goanburah sent his son Jackson to her house and after seeing the incident, 

Jackson returned. Thereafter, Goanburah informed the matter to police over 
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phone. She also categorically stated that the accused persons suspected that 

her mother was practising witchcrafts. Lateron along with police they went to 

the place of occurrence and saw the headless body of her mother floating on 

the pond and the head was also floating. Police retrieved the head and torso. 

She identified in court the Material Ext. 1, the dao by which accused Rothey hit 

her. 

  During cross, she stated that at the time of occurrence, it was dark 

and they used wick lamp inside their house. According to her, accused persons 

came to their house through the gate when she was sleeping after having 

dinner and one wick lamp was illuminating the outside of her house at that 

time. She further stated that she at first came out of her house when accused 

Rothey hit her with a dao. Then her father came out with a bow and arrow and 

shot at Rothey and thereafter, when her mother came out, the accused 

persons chased her. At that time she and her father were in their court yard. 

The pond towards which, the deceased was chased, is at a distance of 15 

meter from their house. She stated that Anthony Topno had shot an arrow at 

her mother and then her mother fell down on the ground. She further deposed 

that when the accused chased her mother, she and her father also followed 

the accused and witnessed the incident. She saw the whole incident. According 

to her, accused Sanjay had dealt a dao blow on the neck of her mother and 

Rothey also attacked her mother with the Material Ext.1. She stated that 

Magistrate conducted inquest on the dead body of her mother (Ext. 3).  She in 

cross examination asserted that the head of the deceased was severed from 

the body. She also had noticed cut injury over abdomen and arm of the 

deceased.        

12.       PW 4 Bowas Horo, the gaonburah of Borghuli village stated that on 

the day of incident, at around 9 p.m., PW 2 Nowel and PW 3 Gita @ Marry 

coming to his house informed him that Faguni was killed by the accused 

Rothey, Sanjay, Rafel and Anthony. As at that time, he was unwell, he sent his 

son Jackson to see what had actually happened. Accordingly, his son went and 

after returning, informed him about the truthfulness of the incident.  Then he 

informed the matter to Salonibari police out Post over telephone. He stated 

that on that day, at around 10 p.m. accused Rothey accompanied by one 
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Budhu came to his house and told him that Faguni was practising witchcrafts 

and hence he had killed her and in the morning he would go to the police 

station. Lateron police came, recovered the dead body and apprehended the 

accused persons. During cross he stated that after receiving the information he 

had not gone to the place of occurrence. Police came to his house at 12 mid 

night.   

13. PW 5 Sri Jackson Horo, the son of PW 4 testified that on 21-09-2015 at 

around 9.30 p.m. Nowal and Gita coming to his house informed his father that 

suspecting Faguni to be a witch, accused Rothey, Sanjay, Rafel and Anthony 

killed her. Then his father sent him to the place of occurrence to know the 

actual fact. As it was late night and dark, he did not go to the place of 

occurrence but could learn from some other persons that the incident as 

alleged by Nowal and Gita had actually occurred. At around 10.30 p.m. he 

returned home. At that time accused Rothey and another person namely 

Budhu were sitting at his house and Rothey in his presence told his father that 

he had cut Faguni suspecting her to be a witch and would go to the police 

station at that time but subsequently  changed his mind and told that he would 

go to the police station on the next morning. He further stated that when 

Rothey came to his house, he was holding a dao in his hand. This witness also 

proved his signature in the inquest report as Ext. 3(2).  

 During cross, he stated that they never knew Faguni as a witch. He saw 

bleeding injuries in the hand of Nowal Kauri but did not notice any injury on 

the body of Rothey. He further stated that when accused Rothey disclosed the 

incident to his father (PW 4), he was not present there.     

14. PW 1 and PW 7 to PW 9 are the seizure witnesses.  

   PW 1 Norbosing Lama, in his evidence, stated that on the next  

morning of the alleged occurrence hearing about the death of Faguni when he 

went to the house of the accused persons, he saw police recovering two long 

daos and two short daos from the house of the accused persons vide seizure 

list Ext. 1. He proved the dao fixed with handle (3ft ) as Material Ext.1, straight 

iron dao (18” length) as Material Ext. 2, straight iron dao (21” length) as 

Material Ext.3 and one iron dao with bamboo handle having blood stains (4 ft 

length) as material Ext. 4.       
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   During cross, he stated that when he came to the place of occurrence, 

he had not seen the accused persons there and when he signed in Ext.1, it 

was blank. He further stated that before his arrival three daos were seized and 

one dao was brought from the cowshed (Material Ext.4). He had noticed red 

marks on the dao.   

15. PW 7 Sri Haren Gowala, deposed that accused Rafel, Sanjay, Rothey  

and Anthony (juvenile) had cut his brother‟s mother-in-law suspecting her to 

be a witch. In the next morning he went to the village of the deceased. He 

stated that police seized two numbers of dao and 2 numbers of „Mit‟ dao vide 

seizure list Ext. 1 from the house of accused Rafel.   

  During cross he stated that he had not seen whether the daos were 

recovered  from the cowshed of accused Rafel.  He further stated that the 

seized dao contained blood stains. Again he stated that the daos were seized 

from the house of Rothey Topno.  He further stated that the daos contained 

blood stain but at the time of seizure, he was not present.     

16. PW 8 Sri Patrash Topno hearing that Faguni Kauri had been killed by 

somebody, he went to the house of Rafel to see the dead body and found that 

police seized one dao from the house of Rafel and he put his signature in the 

seizurelist vide Ext. 1(3). 

  During cross, he stated that he had not seen the act of seizing of the 

daos. He only heard from the villagers that the dao was seized from the house 

of accused Rafel but he did not know from whom the dao was seized.  

17. Another seizure witness PW 9 Albinas Harenj also heard that the 

deceased was murdered by somebody. Then he went to the house of Rafel to 

see the dead body of Faguni Kauri where police seized one dao from the house 

of Rafel and one from the court yard of Rafel vide seizure list, Ext. 1. Out of 

the said two daos, one was a straight one with a plastic handle and other one 

was a curved one, 3 ft in length with a bamboo handle (Material Ext. 1 & 2).    

  During cross he stated that police seized two daos from the house of 

Rafel. He stated that he did not know who kept the dao in the court yard of 
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Rafel. He also stated that when he signed in Ext. 1, it was blank. Again he 

stated that police did not recover any dao from the house of Rafel.   

18. PW 10 Md. Omar Faruk, the Investigating Officer, deposed that on 

21-09-2015 when he was posted as Incharge at Salonibari Police Out Post at 

about 11 p.m., he received an information from one Bowas Horo, Gaonburah 

of Borghuli village that a woman was murdered whereupon he recorded 

Salonibari Police Out Post GDE No. 733 dated 21-09-2015 (Ext. 5) and 

informed the matter to SP and Addl. SP. Thereafter, at about 11.45 p.m. he 

along with his staff proceeded to the place of occurrence, drew the sketch map 

(Ext.6) of the place of occurrence and recorded the statement of the informant 

who stated that the dead body was by the side of a tank. Accordingly, they 

proceeded to the side of the tank and recovered the dead body. According to 

him, as the area is inhabited by  Adibasi people, apprehending the occurrence 

of any untoward incident, he sent the dead body to the morgue of KCH Tezpur 

on the very night as per advice of his Senior Officers. After sending the dead 

body, knowing that the accused persons were taking shelter in the house of 

accused Rothey Topno, they searched the house of accused Rothey and 

apprehended all the accused persons. On the next morning, he again visited 

the place of occurrence when the accused Rothey led them to the place of 

occurrence where the four daos used in the assault were kept, that is, led them 

to his house. Accordingly, in presence of witnesses he seized the „daos‟ vide 

seizure list Ext. 1. Material Ext. 1 – 4 are the said daos seized vide seizure list 

Ext. 1. He further stated that accused Rothey Topno admitted that he caused 

the death of the deceased by Material Ext. 1, the dao. The inquest on the dead 

body was conducted by the Executive Magistrate and then he sent the dead 

body for post mortem examination. He also recorded the statement of other 

witnesses including the seizure witnesses. Thereafter, PW 2 Nowal Kauri 

lodged the FIR (Ext.4) and he was endorsed to investigate the case. On 

completion of investigation he submitted charge sheet against the accused 

persons u/s 448/323/302/34 of the IPC, vide Ext. 7.   

      During cross he stated that he had not seized any bow and arrow 

from the place of occurrence. In cross-examination he asserted that PW 3 
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stated before him that her mother fell down by the side of the tank and then 

accused Rothey Topno beheaded her in presence of the other accused persons 

who were armed with lathi.   

19. PW 11 Dr. Rupam Pegu, the Medical Officer of KCH, Tezpur, on 22-

09-2015 examined Sri Nowal Kauri, 60 years, male, of village Borghuli and 

found lacerated cut injury size 1 cm x 1 cm over left deltoid caused by blunt 

object. On the same day he also examined Gita Kauri , 23 years, female, D/O 

Nowal Kauri but found no external injury on her person. He proved the injury 

report as Ext. 8. During cross he stated that the injury sustained by Nowal 

Kauri may be caused by falling.    

20.  In the present case, PW 2 Nowal Kauri and PW 3 Gita Kauri, the 

husband and daughter of the deceased respectively, are the eye witnesses of 

the occurrence, who claimed to be present at home when the fateful incident 

occurred. According to PW 2 on the day, in the evening time at around 7 p.m. 

when he along with his deceased wife and daughter PW 3 were at home, 

accused Rothey was shouting outside his house threatening that he would cut 

them. Thereafter accused Rothey attacked his daughter with a dao who was 

having bath at the tube well but the sharp edge of the dao did not hit her, only 

the handle of the dao touched her body. Immediately he came out of the 

house with a bow and arrow, when accused Rothey dealt a dao blow on his 

left hand and finger. Then he shot an arrow at him and it hit the hand of 

Rothey. At that time his wife Faguni also came out of the house, when all the 

accused armed with dao were present there and accused Rothey hacked his 

wife with a dao whereupon she died instantaneously. He further stated that 

seeing the incident he and his daughter ran away to the house of Abraham 

Soren and thereafter, to the house of Gaonburah Bowas Horo (PW 4) and 

reported the incident.      

21. Close on the heels of the evidence of PW 2, his daughter PW 3 also 

deposed that on 21-09-2015 at around 7 p.m. when she along with her 

parents were at home, accused Rothey, Sanjay, Rafel and Anthony came to 

their house and accused Rothey attacked her with a dao whereby the handle 

of the dao hit her. Immediately, thereafter her father came out when accused 

Rothey dealt a dao blow on the hand of her father. Then her father shot an 
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arrow and it hit the hand of Rothey. Thereafter, her mother was chased 

towards the pond. She saw accused Sanjay giving the first dao blow upon her 

mother. Then seeing the incident she and her father ran away to the house of 

Abraham Soren, from where, they went to the house of PW 4 Gaonburah 

Bowas Horo and reported the incident. Both the PW 2 and PW 3 categorically 

stated that hearing about the incident Goanburah sent his son Jackson PW 5 to 

the place of occurrence to see the incident and after some time his son (PW 5) 

returning back reported about the veracity of the incident. The evidence of PW 

2 and PW 3 that they went to the house of Gaonburah (PW 4) and informed 

that all the four accused killed the deceased and then PW 4 sent Jackson to 

the place of occurrence is supported by PW 4 Bowas Horo and his son PW 5 

Jackson Horo. However, PW 5 stated that as it was late night and dark, he did 

not go to the place of occurrence and collected information from some other 

people from whom he came to know that the occurrence as alleged by PW 2 

and 3 had in fact occurred. It is in the evidence of PW 2 that the night was 

dark and there is no electric connection to his house but PW 2 clearly stated 

during cross that he could recognize the faces of the accused persons clearly. 

PW 3 corroborating that the night was dark, stated that a wick lamp was 

burning inside their home and one wick lamp was lighting outside the house at 

the time of the incident.     

22.  Though the learned defence counsel pointing out to the discrepancies 

in the evidence of PW 2 and PW 3, that according to PW 2, at that time PW 3 

was bathing whereas according to PW 3, she was sleeping, submitted that it 

creates doubt about the truthfulness of their version. But in my considered 

view this is a minor discrepancy. Moreover, PW 2 might have not known what 

his daughter was doing at the relevant time. Their evidence on material 

particular regarding attacking of PW 2, PW 3 and the deceased with daos by 

the accused persons is corroborative in nature. There is no material 

contradiction in the testimony of eye witnesses to render their evidence 

disbelivable. In absence of any animosity revealed, I find no reason not to 

accept the evidence of PW 2 and PW 3 regarding they witnessing the incident.      

23. Deceased‟s husband PW 2 during cross stated that “at the time of 

occurrence all the accused persons were armed with dao but except Rothey 
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none caused harm to us, but they had chased us away from our house.” By the 

word „us‟, PW 2 might have meant himself and his daughter PW 3. PW 2 clearly 

stated that he saw accused Rothey attacking his wife. During cross PW 3 

indicating the participation of the accused Sanjay stated that accused Sanjay 

gave „dao‟ blow on the neck of the deceased and Rothey attacked her mother 

with material Ext. 1 which was carried by accused Rothey at the time of 

occurrence and caused the death of the deceased. One vital evidence in this 

case is the evidence of PW 4, the Goanburah, who stated that on the relevant 

night at 10 p.m. accused Rothey accompanied with one Budhu came to his 

house and confessed that he had killed Faguni. According to PW 4, accused 

Rothey had also told him that he just informed about the matter and would go 

to the police station on the next day morning. PW 5, the son of PW 4 also 

corroborating the version of PW 4, stated that knowing about the incident when 

he returned home, he had seen the accused Rothey and Budhu sitting in his 

house at about 10.30 p.m. and that in his presence accused Rothey told his 

father that he had cut Faguni suspecting her to be a witch and that he revealed 

his intention to go to the police station at that time itself but subsequently 

changed his mind and told that he would go in the next morning. Though 

during cross PW 5 stated that he was not present when accused Rothey 

admitted his guilt before his father but arrival of Rothey along with Budhu at 

his house at night was not challenged by the defence side. Moreover, the extra 

judicial confession of accused Rothey before PW 4 remains unchallenged.  

24.  Apex Court in Guru Singh Vs. State of Rajasthan  reported in 

(2001) 2 SCC 205 discussing the evidentiary value of extra Judicial 

confession and the requirements to be fulfilled for forming the extra judicial 

confession as the basis for conviction held that :   

“Extra judicial confession, if true and voluntary, it can be relied 

upon by the Court to convict the accused for the commission of 

the crime alleged. Despite inherent weakness of extra judicial 

confession as an item of evidence, it cannot be ignored when 

shown that such confession was made before a person who has 

no reason to state falsely and to whom it is made in the 

circumstances which tend to support the statement. That the 
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evidence in the form of extra judicial confession made by 

accused to witnesses cannot be always termed to be tainted 

evidence. Corroboration of such evidence is required only by way 

of abundant caution. If the Court believes the witness before 

whom the confession was truly and voluntarily made, then the 

conviction can be founded on such evidence alone. It is not open 

to the court trying the criminal case to start with a presumption 

that extra judicial confession is always a weak type of evidence. 

It would depend on the nature of the circumstances, the time 

when the confession is made and the credibility of the witnesses 

who speak for such a confession.”   

 

25. In this case, PW 4 the Gaonburah, the independent witness stated that 

at around 10 p.m. accused Rothey along with Budhu coming to his house told 

him that Faguni practised witchcraft and hence, he had killed her and in the 

morning he would go to the police station. This extra judicial confession of the 

accused before PW 4 remains unrebutted during cross examination. That 

apart, the evidence of I.O. (PW 10) that on next day after recovery of dao 

accused Rothey Topno admitted that using Material Ext. 1, that is the dao, he 

caused the death of the deceased and this fact is not challenged during cross-

examination. There is no evidence or material to show that the accused had 

been forced or had been coerced or pressurised to give the extra judicial 

confession. The accused himself had come to the house of the gaonburah. 

There is no material to show that PW 4 before whom the accused had made 

the extra judicial confession had enmity with the accused or that the accused 

Rothey Topno had made the extra judicial confession on being induced or 

coerced. PW 4‟s evidence reveals that the accused Rothey expressed his 

intention to surrender in the next day morning but before he could surrender, 

he along with the other accused persons were arrested on the night itself. 

26.  The evidence of PW 2 disclosed that accused Rothey dealt dao blow 

to the deceased and according to PW 3 accused Sanjay dealt the 1st dao blow 

on the neck of the deceased and Rothey also attacked her mother with 

Material Exhibit 1, the dao. During cross, PW 3 also stated that Anthony 
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Topno shot arrow towards her mother, as a result of which she fell down. 

What is worth pointing out, in the evidence of PW 3 is that at the time of 

deposition she identified the seized dao (Material Ext.1) which she saw in the 

hand of accused Rothey and with which he hit her. This was again confirmed 

by her during cross-examination. Though the night was dark but being 

neighbours they could identify the accused persons and this was not 

challenged by the defence in cross-examination. The evidence of PW 3 

regarding identifying the Material Ext. 1, coupled with the accused Rothey‟s 

disclosure statement lends ample testimony to the fact that it is by the use of 

Material Ext. 1 that accused had caused the death of the deceased. Though 

the PW 2 stated that except Rothey, other accused persons did not cause 

harm to them but PW 3 implicating Sanjay stated that he also inflicted a blow 

on the deceased and PW 2 during cross-examination implicated all other 

accused persons stating that they chased them out of their house.        

27.  In the instant case, four daos were seized (Material Ext. 1 – 4).  

Regarding seizure, the evidence of PW 1 is that before his arrival three daos 

were seized and he saw that one dao (Material Ext. 4) was brought out from 

the cowshed. Though he stated that he signed in a blank paper in Ext. 1 but 

he saw the recovery of one dao from a cowshed, however he did not know 

the ownership of the cowshed. PW 7 during cross stated that police seized 

the blood stained dao from the cowshed of accused Rafel and again stated 

that the daos were seized from the house of Rothey Topno. One seizure 

witness PW 8 heard from the villagers that the dao was seized from the 

house of Rafel and according to PW 9, police seized two daos, one from the 

house of Rafel and another from his court yard but during cross he stated 

that police did not seize any dao from the house of Rafel. There is no doubt 

that PW 1, PW 7 to PW 9 made different version regarding the place from 

where the daos were seized and also in respect of numbers of dao seized. 

Again according to PW 1 and PW 9, they had put their signatures on blank 

papers.  But it is forthcoming that the house of Rothey and Rafel are adjacent 

to each other and there is no boundary wall between their house.  The 

seizure list Ext. 1 reveals that police recovered the four daos from the 

premises of Rothey Topno as led by him. The accused persons in statements 
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u/s 313 Cr.P.C. denied recovery of „daos‟ from their houses but the evidence 

of the seizure witness and the evidence of PW 10, Investigating Officer if 

taken cumulatively, it reveals that daos were seized from the premises of the 

accused persons out of which Material Ext. 1 is identified by accused Rothey 

before the I.O.   

28.  The Apex Court in Madan Singh Vs. State of Rajasthan 

reported in (1978) 4 SCC 435 held that if the evidence of the 

Investigating Officer who recovered the material object is convincing, 

the evidence as to recovery need not be rejected on the ground that 

seizure witness do not support the prosecution version. The discrepancy 

with regard to seizure as noted above, in my considered view would not 

materially affect the culpability of the accused persons. Such version has to 

be understood to be the outcome of normal human error, confusion and 

forgetfulness. But the specific evidence regarding inflicting blows with dao 

and chasing of PW 2 and PW 3 by all the accused persons armed with daos 

clearly indicates their committing the offence with common intention.         

29. Again Hon‟ble Supreme Court in Rajiv Phukan & Anr. Vs. State of 

Assam reported in 2010 Cr.L.J. 338 held that the disclosure statement of 

the accused to be admissible u/s 27 of the Evidence Act., is not statutorily 

required to be reduced in writing though prudence demands that such 

information should be reduced in writing in order to enable the court to know 

exactly as to what the accused is alleged to have stated and extent of which 

information by him is admissible. Pare 52, 55 and 56 of the Judgment in Rajiv 

Phukan‟s case (Supra) read as follows : 

  “52. From the observations, so made, in Abdul Hafiz (supra), it 

becomes clear that though Section 27 does not make it mandatory 

to record the disclosure statement, the fact remains that when 

more than one accused is involved in a given case, the 

Investigating Officer, who records the statement, which leads to 

the discovery of the fact, must depose in the Court, as to which 

accused persons, amongst the accused persons facing the trial, 
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was the one, who had made the statement first and had, thereby, 

led to the discovery of the fact.  

55. From the emphasized portion of the observation made 

above, in Bodhraj MANU/SC 0723/2002 (2002 Cr.L.J. 4664) 

(supra), it becomes clear that though the information (which 

prosecution relies upon to show that the accused gave the 

information, which led to the discovery of a fact), should be 

recorded and proved, but if it is not so recorded, the exact 

information just be adduced through evidence. Obviously, such 

evidence would mean oral evidence, or some other evidence in the 

form of audio visuals or tape. Nonetheless, what clearly transpires 

from the decision, in Bodhraj (supra), is that even when a 

statement, leading to discovery of fact, has not been reduced into 

writing, such a statement is still admissible in evidence, through 

the probative value thereof depend on the facts and circumstances 

of a given case.  

  56. Because of what have been discussed and pointed out 

above, we conclude that a disclosure statement of the accused to 

be admissible u/s 27 of the Evidence Act., is not statutorily 

required to be reduced in writing though prudence demands that 

such information should be reduced in writing in order to enable 

the court to know exactly as to what the accused is allegedly to 

have stated and the extent to  which information by him is 

admissible. The reference shall stand answered accordingly.”     

30.  From the foregoing discussions, keeping in view the law laid down by 

the Apex Court regarding requirement of admissibility of disclosure statement 

u/s 27 of the Evidence Act, I am of the view that though the statement of 

accused Rothey was not reduced in writing by the Investigating Officer yet 

defence could not dislodge the fact that it was he who had led to the recovery 

of the weapon of offence. Thus from the ratio in Madan Singh (Supra) though 

the seizure witness had not supported the prosecution version yet the 

disclosure statement of accused Rothey leads to the inevitable conclusion that 



  

 

Sessions Case No . 376 of 2015 Page 18 

 

seizure of the weapon of assault had taken place and this evidence of seizure 

cannot be rejected.  The evidence regarding recovery and seizure of the 

weapon of the crime “dao” is trustworthy and admissible thus.        

31.   In the given case, the evidence of eye witnesses PW 2 and PW 3 and 

the evidence of PW 4 and 5 to whom PW 2 and 3 immediately reported the 

matter is found consistent. The accused persons according to PW 2 and PW 3 

coming to the house of the deceased attacked at first PW 3 and hit her with 

handle of the dao, but she sustained no injury as per medical report. Perhaps 

seeing the accused persons armed with dao, PW 2 came out of his house with 

bow when Rothey dealt dao blow on his hand and at that time when the 

deceased came out, all of them chased her towards the pond as a result of 

which she fell down, when accused Rothey and Sanjay hacked the deceased 

with dao whereupon her head was severed from the body at 4th cervical 

vertebrae and brain and spinal cord was totally severed at the level of neck 

and she sustained cut injury on left side flant and intestine came out through 

the rent. All the injuries are individually capable of being fatal. Their overt act 

in committing the offence of murder of the deceased indicate that all the 

accused persons had common intention to cause the death of the deceased. 

The Post mortem report (Ext.2) reveals that the head was separated from the 

body at cervical vertebrae and she sustained cut injury on the left side flant, 

intestine coming out through the rent, lacerated cut injury over spleen, 

laceration on left side kidney. All the injuries show that several blows were 

inflicted on the deceased. It is also in the evidence that all the accused 

persons were armed with dao which are sharp weapons. The recovery of dao 

after the incident that to on being led by accused Rothey clearly 

demonstrates that the dao recovered are the daos which were used in the 

crime. All the above evidence goes to show that the accused persons with 

common intention severed the head of the victim in a very gruesome and 

brutal manner suspecting her to be a witch. In the case at hand, the 

projections so made by PW 2 to PW 5 and PW 10 (I.O.) finds unfettered 

corroboration.    

32. The Apex Court in Gaudappa Vs. State of Karnataka (2013) 3 

SCC 675 has opined that the common intention is to be gathered from the 
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manner in which the crime has been committed, the conduct of the accused 

soon before and after the occurrence, the determination and concerned with 

which the crime was committed, the weapon carried by the accused and from 

the nature of injury caused by one or some of them. The totality of 

circumstances proved must therefore be taken into consideration for arriving 

at a conclusion whether the accused had the common intention to commit an 

offence of which they could be convicted.        

33.  In the instant case, in view of the corroborative, cogent and 

convincing evidence adduced by the prosecution coupled with the medical 

evidence discussed above, I find no difficulty in concluding that all the 

accused persons are liable for the act of intentionally causing the death of the 

victim, in furtherance of common intention, irrespective of what specific role 

each of them played. As required under Section 34 of the IPC, the elements of 

participation of all the accused for same action with the common intention of 

committing the crime is established, in the instant case beyond all reasonable 

doubt. Accordingly, I convict all the three accused persons, Rothey Topno, 

Sanjay Soren and Rafel Soren for committing the murder of the deceased 

Faguni Kauri punishable u/s 302/34 of the IPC and convict them accordingly.      

34. Regarding the offence u/s 448 of IPC, the evidence of the most vital 

witnesses, PW 2 and PW 3, it is established that on that fateful evening at first  

the accused Rothey was shouting outside their house that he would cut them 

and thereafter, the accused persons entering into the campus of the informant 

dealt dao blows on PW 2, PW 3 and the deceased. There is no evidence that 

the accused persons entered into the house of the informant. As such, they 

are found guilty for the offence of criminal trespass punishable u/s 447/34 of 

the IPC instead of section 448/34 of the IPC. Accordingly, all the three 

accused persons are convicted u/s 447/34 of the IPC.     

35. Regarding offence u/s 323/34 of the IPC, PW 2 Nowal Kauri stated 

that accused Rothey dealt a dao blow on his left hand as a result of which his 

finger was cut. Corroborating his evidence, PW 3 testified that accused Rothey 

dealt a dao blow on the hand of her father and as per injury report that is Ext. 

8, Nowal Kauri sustained lacerated cut injury size 1 cm x 1 cm over left deltoid 
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caused by blunt object. There is no evidence of PW 2 as to by which side of 

the dao, accused had inflicted injury on his hand whether it was by the blunt 

edge or the sharp edge of the dao. But the fact remains that Nowal Kauri 

sustained injury. From a close reading of the evidence and considering the 

attending facts and circumstances of the case, it indicates that the accused 

persons entered into the premises of the informant with common intention to 

attack the deceased and her family and in doing so accused Rothey gave blow 

on PW 2, the husband of the deceased as a result of which he sustained 

injury. PW 2 sustained lacerated cut injury size 1 cm x 1 cm over left deltoid, 

as a result of the overt act of the accused Rothey on his hand in furtherance 

of the common intention of the all participating accused is clearly established. 

Accordingly, all the three accused persons are convicted for the offence u/s 

323/34 of the IPC.  

36. Accordingly, I sentence the accused persons, Rothey Topno, Sanjay 

Soren and Rafel Soren for the offence punishable u/s 447/323/302/34 of the 

IPC. Their statements u/s 235(2) of Cr.P.C. are recorded. Accused/convicts 

submitted that they are only bread earner of their family and prayed for 

leniency.  

37. In the back drop of facts as indicated above, I am taking note of the 

aggravating factors appearing against the accused persons vis-a-vis the 

mitigating factors, which appears from the evidence on record which enlisted 

herein below: 

Aggravating factors : (i) The act of the killing was premeditated. 

(ii) The accused persons with common intention 

hacked the deceased with daos and also 

attacked the deceased‟s husband and daughter 

and severed the head of the deceased due to 

which she died on the spot,. 

(iii) The deceased and her family were inside 

their house at the relevant time and they were 

attacked suddenly by the accused persons 
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without any provocation from the informant 

party.   

(iv) The act was gruesome as they severed the 

head and inflicted cut injury on the left side flant, 

causing the intestine to come out through the 

rent (wound).  

             (v) Act of the accused persons are unprovoked. 

(vi) Accused persons attacked and killed the 

deceased suspecting the deceased to be a witch. 

Witch hunting is a social malady and it cannot 

and should not be in any form tolerated. Witch 

hunting by the accused itself is an aggravating 

factor against the accused.  

(vii) All the accused persons were arrested from 

the house of accused Rothey Topno on the very 

night.  

Mitigating factors: 

(i) The accused persons Rothey Topno, Rafel 

Soren and Sanjay Soren are aged about 60 

years, 70 years and 45 years respectively. 

(ii) There is no previous antecedent of criminal 

activities against the accused persons.  

(iii) The accused persons are themselves victims 

of superstitions and had committed the overt 

acts. 

(iv) There is chance of reformation.  

 

  Having considered the aggravating factors vis-a-vis the mitigating 

factors appearing from the evidence on record, I find that the mitigating 

factors outweigh the aggravating factors in the case at hand. In my view, the 

case does not fall into the category of rarest of rare case.  

38. Considering all aspects, I sentence the convicts Rothey Topno, Sanjay 

Soren and Rafel Soren to undergo Rigorous Imprisonment for life and also to 
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pay a fine of Rs. 10,000/- each in default to undergo Rigorous Imprisonment 

for another 3 months each for the offence punishable u/s 302/34 of the IPC.   

  I also sentence the convicts, Rothey Topno, Sanjay Soren and Rafel 

Soren to undergo imprisonment for three months each for the offence 

punishable u/s 447/34 of the IPC and sentence the convicts Rothey Topno, 

Sanjay Soren and Rafel Soren to undergo imprisonment for six months each 

for the offence punishable u/s 323/34 of the IPC.  All the sentences will run 

concurrently.     

39.      Convicts Rothey Topno, Sanjay Soren and Rafel Soren be sent to the 

Central Jail, Sonitpur, Tezpur to serve the sentence. Their bail bonds stand 

cancelled and surety be discharged. Destroy the seized articles in due course.  

40.      Case is recommended to District Legal Services Authority, Sonitpur, 

Tezpur for compensation to the next kin of the deceased u/s 357 A of Cr.P.C.  

       41.  Let a free copy of the Judgment be furnished to the convicts.   

     42.  Also send a copy of the Judgment to the District Magistrate,   Sonitpur, 

Tezpur as per provision of section 365 Cr.P.C.  and a copy to the District Legal 

Services Authority, Sonitpur, Tezpur.  

43.        Given under my Hand and Seal of this Court on this the 7th day of 

August, 2019.  

 
  

     
( I. Barman ) 

    SESSIONS JUDGE 
    SONITPUR : TEZPUR 

  Dictated and corrected by me 

 

 

 

   (I. Barman) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR. 
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APPENDIX 

 
Prosecution Witness 

 
   PW No.1 :- Sri Narbasingh Lama 
   PW No.2 :- Sri Nawal Kaur,  
   PW No. 3 :- Sri Gita Kauri, Marry 
  PW No. 4 :- Sri Bowas Horo 
  PW No.5 :- Sri Jackson Horo 
   PW No. 6 :- Medical Officer. 
  PW No. 7 :- Sri Haren Gowala, 
  PW No. 8 :- Patrash Topno 
 PW No. 9 :- Albinas Horo 
   PW No. 10 :- Md. Omar Faruk, I.O. 
 PW No. 11 :- Medical Officer. 

 
Documents proved by prosecution. 

 
1.  Exhibit No.1 :- Seizurelist 

2.  Exhibit No.2 :- Post mortem report 

3.  Exhibit No.3 :- Inquest report   

4.  Exhibit No.4 :- FIR 

5.  Exhibit No. 5 :- Certified extract copy of GDE 733 
dated 21-09-2015 

6.  Exhibit No. 6 :- Sketch map  

7.  Exhibit No. 7 :- chargesheet. 

8.  Exhibit No. 8 :- Injury report.  

        Material Exhibit.  

        Material Ext. 1 to 4     :-               Daos. 

 

  (I.Barman) 

      SESSIONS JUDGE 
 SONITPUR: TEZPUR   

 

 


